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5The	International	Humanitarian	Fact-Finding	Commission	(IHFFC,	hereinafter	“The	Com-
mission”),	constituted	in	1991	pursuant	to	article	90	of	Protocol	I	Additional	of	1977	to	the	
Geneva	 Conventions	 of	 1949,	 was	 established	 twenty	 years	 ago.	 Its	 services,	 however,	
have	not	been	used	 to	date.	Accordingly,	 the	Commission	 feels	a	need	 to	evaluate	 its	
situation,	to	draw	a	balance	sheet	and	to	submit	it	to	the	High	Contracting	Parties	having	
recognised	the	competence	of	the	Commission	(hereinafter	“The	States	Parties”).

The	Commission	presents	 this	 report	 to	 the	States	Parties	 in	order	 to	enable	 them	to	
assess	the	work	of	the	Commission.	In	presenting	this	report,	the	Commission	wishes	to	
highlight	the	services	that	it	may	provide	as	a	mean	of	ensuring	the	better	implemen-
tation	of	 international	humanitarian	 law.	On	the	other	hand,	the	Commission	has	been	
aware	of,	and	wishes	to	draw	attention	to,	the	particular	constraints	to	which	it	is	subject	
in	accordance	with	the	international	legal	framework	which	forms	the	basis	of	its	very	
existence,	and	which	constitutes	its	mandate.	



6 Chapter 1

The mandates of the Commission — Outline of the Report

Art.	90	Additional	Protocol	I	(AP	I)	gives	the	Commission	powers	of	enquiry,	if	requested	
by	States	(or	other	parties	to	a	conflict),	and	the	ability	to	offer	its	good	offices.	In	order	
to	 fulfill	 these	 functions,	 the	 Commission	 is	 established	 as	 a	 permanent	 international	
body	that	can	commence	an	enquiry	or	be	available	to	the	parties	at	short	notice.	This	
implies,	as	a	necessary	preliminary	step,	that	the	Commission	be	prepared	in	the	event	
it	receives	a	mandate.	

After	a	short	summary	of	the	history	of	the	Commission	(Chapter	2),	the	report	will	give	
the	necessary	information	to	the	States	Parties	to	enable	them	to	evaluate	whether	the	
Commission	has	correctly	fulfilled	this	part	of	its	mandate.	This	is	the	object	of	Chapter	
3	of	the	report.	It	will	be	shown	that	the	Commission	has	indeed	fulfilled	this	part	of	its	
mandate:	it	is	operational	and	able	to	function	should	the	occasion	arise.

Art.	90	was	drafted	by	the	Diplomatic	Conference	on	International	Humanitarian	Law	in	
the	years	1974	to	1977	on	the	assumption	that	the	fact-finding	and	good	offices	mandate	
of	the	Commission	would	be	a	useful	and	necessary	means	for	the	better	implementa-
tion	of	 international	humanitarian	 law.	The	fact	that	the	Commission	has	not	yet	been	
called	upon	to	function	does	not	necessarily	mean	that	this	assumption	was	incorrect.		
However,	in	light	of	developments	that	have	taken	place	since	the	adoption	of	the	Addi-
tional	Protocols,	the	question	remain	if	further	measures	could	and	should	be	taken	in	
order	to	enable	the	Commission	to	play	the	positive	role	for	which	it	was	created.	It	is	the	
purpose	of	Chapter	4	of	the	report	to	describe	the	reflection	of	the	Commission	concern-
ing	this	question.

The	conclusions	and	recommendations	of	the	Commission	will	be	presented	in	Chapter	5.	
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The establishment of the Commission and the elections

According	to	article	90	(1)	(b)	Additional	Protocol	I	(AP	I),	the	Commission	was	to	be	estab-
lished	once	20	States	had	accepted	its	competence.	The	20th	declaration	of	acceptance	
was	submitted	on	20	November	1990.	The	first	twenty	States	having	accepted	the	compe-
tence	of	the	Commission1	conducted	the	first	election	on	25	June	1991.	The	Commission	
had	its	first	meeting	in	Berne	on	12	and	13	March	1992.	Since	then,	the	Swiss	government	
has	provided	the	necessary	administrative	facilities	for	the	Commission	(Art.	90	(1)	(f)).	

The	second	election	took	place	five	years	later,	on	29	October	1996	(article	90	(1)	(b)),	48	
States	having	accepted	the	competence	of	the	Commission2.	The	number	of	States	hav-
ing	accepted	the	competence	has	continued	to	increase:	58	States	at	the	third	election	
in	2001,	69	States	at	the	fourth	election	in	2006.	Currently,	72	States	have	accepted	the	
competence	of	the	Commission.	The	fifth	election	took	place	on	9	December	2011.

In	the	past	20	years,	the	geographical	composition	of	the	group	of	States	having	accepted	
the	competence	of	the	Commission	and,	thus,	entitled	to	elect	its	members	has	changed	
considerably.	While	 in	 1991,	 it	was	primarily	composed	of	European	States,	 the	current	
membership	of	72	States	 is	spread	over	all	continents,	 including	regions	where	armed	
conflicts	have	taken	place	or	where	serious	political	tensions	exist.	The	changing	com-
position	of	the	electoral	body	has	had	and	will	continue	to	have	an	impact	on	the	com-
position	of	the	Commission.	In	conjunction	with	the	practice	of	re-electing	a	number	of	
members	of	the	Commission,	this	situation	has	ensured	a	sound	combination	of	conti-
nuity	and	renewal.	

1	 Algeria,	Austria,	Belarus,	Belgium,	Canada,	Denmark,	Iceland,	Italy,	Finland,	Liechtenstein,	Malta,		
Netherlands,	New	Zealand,	Norway,	Russia,	Spain,	Sweden,	Switzerland,	Ukraine,	Uruguay.

2	 See	79	IRRC	234	(1997).
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The work of the Commission to enable it to fulfill its mandate

The	work	of	the	Commission	to	enable	it	to	fulfill	its	functions	has	taken	various	forms.	In	the	
course	of	these	activities,	it	has	developed	the	interpretation	of	the	tasks	it	is	entrusted	to	
fulfill	(see	below	3.8).	There	is,	first,	the	adoption	of	the	additional	or	sec-ondary	rules	which	
are	necessary	for	 its	functioning	(3.1).	Secondly,	certain	practical	steps	have	been	taken	
to	put	the	Commission	into	a	better	position	to	fulfill	its	functions.	They	include	informa-
tion	gathering	(3.2),	training	(3.3)	and	contingency	planning	(3.4).	A	third	level	also	include	
outreach	and	promotional	activities	of	various	kinds	through	promotional	visits	to	various	
regions	of	the	world	as	well	as	the	representation	of	the	Commission	at	various	interna-
tional	events,	in	particular	the	International	Red	Cross	and	Red	Crescent	Conferences,	the	
Assembly	of	States	Parties	to	the	Rome	Statute	of	the	International	Criminal	Court	(ICC)	and	
international	conferences	dealing	with	 international	humanitarian	 law	(3.5).	Participation	
with	the	work	of	the	United	Nations	and	with	other	international	institutions,	in	particular	
regional	organisations,	 is	of	special	 importance	(3.6).	The	Commission	has	also	received	
encouragement	and	support	from	a	number	of	international	organisations	and	institutions	
(3.7).	 Finally,	 the	 Commission	 has	 indeed	offered	 its	 services	 in	 particular	 cases	 (3.8).	
The	financial	aspects	of	the	activities	of	the	Commission	deserve	special	attention	(3.9).

3.1  Rule-making

Art.	90	(6)	AP	I	allows	the	Commission	to	establish	its	own	rules,	a	necessary	requirement	
for	the	Commission’s	functioning	deriving	directly	from	the	text	of	the	Protocol.	These	
rules	were	adopted	soon	after	 the	actual	establishment	of	 the	Commission,	on	8	July	
1992.	They	are	a	matter	of	public	record.	They	have	been	published	in	the	Commission’s	
information	brochure	and	are	available	on	the	Commission’s	website	(www.ihffc.org).	

The	financial	regulations	are	a	responsibility	of	the	States	Parties	pursuant	to	Art.	90	(7)	
AP	I.	The	final	version	of	these	regulations	was	adopted	at	the	International	Conference	
concerning	the	Financial	Procedures	for	the	Administrative	Expenses	of	the	Commission,	
which	took	place	between	8	and	9	September	1994.	

Thus,	the	necessary	additional	regulatory	framework	for	the	functioning	of	the	Commis-
sion	was	established	at	an	early	stage.
	
In	addition,	the	Commission	adopted	detailed	internal	operational	guidelines	in	2003,	
which	structure	its	working	processes.



93.2 Practical preparations — Information gathering

Fact-finding	as	a	means	of	international	crisis	management	has	undergone	a	consider-
able	 development	 during	 the	 last	 three	 decades.	 An	 institution	 which	 has	 to	 face	 the	
challenges	of	modern	fact-finding	missions	must	keep	abreast	of	these	developments.	
Therefore,	 seminar-type	 events	 where	 specific	 developments	 of	 modern	 fact-finding	
were	presented	have	been	a	regular	feature	of	the	annual	meetings	of	the	Commission.	
Examples	of	these	meetings	are:	meeting	with	the	Commission	dealing	with	the	UN	fact-
finding	mission	to	Darfur	(presentation	and	exchange	of	views	with	 its	chairman,	Prof.	
Antonio	Cassese	in	2005),	an	examination	of	fact-finding	concerning	the	respect	of	inter-
national	humanitarian	law	in	Iraq	conducted	by	Human	Rights	Watch	(presentation	by	a	
representative	of	the	organisation	in	2005)	and	an	examination	of	fact-finding	relating	to	
the	alleged	use	of	anti-personnel	landmines	in	the	Philippines	undertaken	by	Geneva	Call	
(presentation	by	the	President	of	the	organization,	Ms.	Decrey	Warner	in	2010).	A	seminar	
on	special	questions	of	fact-finding	is	currently	under	consideration	in	cooperation	with	
other	relevant	organisations.

Members	 of	 the	 Commission	 who	 have	 participated	 in	 their	personal	 capacity	 in	 vari-
ous	fact-finding	missions	have	reported	on	their	experience:	Prof.	Perrakis	on	the	fact-	
finding	mission	of	the	Human	Rights	Council	concerning	the	armed	conflict	in	Lebanon	
in	2006,	Col.	Garraway	on	 the	 fact-finding	mission	of	 the	 International	 Commission	of	
Jurists	relating	to	the	same	conflict,	and	Prof.	David	on	his	participation	with	the	mission	
of	Geneva	Call	in	the	Philippines	just	mentioned.	

3.3 Practical preparations — Training

In	 September	 1998,	 the	 Commission,	 at	 the	 invitation	 of	 the	 government	 of	 Sweden,	
undertook	an	exercise	 in	 the	form	of	a	mock	 inquiry,	under	conditions	that	were	very	
similar	to	reality.	The	government	of	Sweden	provided	all	the	facilities	for	the	exercise,	
including	the	“players”.	Important	conclusions	were	drawn	from	that	exercise	which	has	
been	incorporated	into	the	operational	guidelines	(see	3.1).	

In	February	2009,	the	Commission	had	a	training	session	on	stress	management	in	criti-
cal	situations.	Members	received	useful	theoretical	expertise	from	their	colleague	Gisela	
Perren-Klingler	as	well	as	the	opportunity	to	get	involved	in	practical	exercises.	



10 3.4 Logistics and contingency planning

The	Commission	is	well	aware	of	the	fact	that	an	enquiry	might	require	substantial	finan-
cial	resources	in	terms	of	manpower	and	equipment.	The	Commission	is	not,	and	cannot	
be,	an	institution	which	holds	these	resources	at	all	times.	The	functioning	of	the	Com-
mission	in	particular	cases	will	therefore	depend	on	its	ability	to	rapidly	mobilise	such	
resources	as	the	need	arises.	It	has	been	a	constant	concern	of	the	Commission	to	ensure	
that	this	is	possible.	

In	 order	 to	 facilitate	 this	 task,	 the	 Commission	 already	 in	 1993	 established	 a	 working	
group	 to	 deal	with	 the	question	of	 available	 equipment.	 In	 2003,	 it	 established	 a	new	
committee	 tasked	 to	evaluate	 the	 logistical	 requirements	 in	more	detail.	 The	commit-
tee	continues	to	ensure	that	the	Commission	can	face	the	 logistical	challenges	of	any	
enquiry	it	is	called	upon	to	undertake.

It	is	not	clear	from	a	legal	point	of	view	whether	the	treaty	obligation	of	Switzerland	to	
assume	 the	 Secretariat	 of	 the	 Commission	 also	 includes	 the	 obligation	 to	 provide	 for	
material	logistical	support	for	launching	fact-finding	missions	if	the	need	arises.	Regard-
less	of	that	 legal	question,	Switzerland	accepted	to	help	the	Commission	in	the	estab-
lishment	of	a	basic	structure.	In	1993,	the	Swiss	authorities	agreed	to	offer	support	to	the	
Commission	in	the	field	of	logistics,	transportation,	equipment	and,	possibly,	to	place	at	
its	disposal	the	services	of	external	expert	members	of	the	Swiss	Expert	Pool	for	Civilian	
Peace	Building.	An	agreement	has	been	concluded	between	the	Secretariat	and	the	Swiss	
Disaster	Relief	Unit	(SDRU)	on	the	provision,	by	SDRU,	of	standard	personal	equipment	
that	would	be	kept	at	the	disposal	of	the	Commission	at	all	times.	The	agreement	is	cur-
rently	being	revised	in	order	to	adapt	it	to	changing	logistical	requirements.

More	recently,	the	Commission	has	contacted	a	number	of	relevant	institutions	in	a	num-
ber	of	countries	in	order	to	draw	on	their	specific	expertise	and	human	resources,	which	
might	be	needed	in	case	of	an	inquiry.	The	fields	of	expertise	include	communications,	
criminal	investigation,	forensic	pathology,	military	matters	(e.g.	ballistics,	weapons),	and	
public	 relations.	 The	 concept	 behind	 this	 initiative	 is	 to	 form	 a	 network	 on	 which	 the	
Commission	can	rely	in	case	of	need.	Promising	steps	have	been	taken	in	that	regards.	

The	question	of	the	security	of	any	mission	is	still	a	major	concern.



113.5 Outreach and promotional activities

Experience	 shows	 that	 there	 is	 a	 constant	 need	 to	 disseminate	 international	 humani-
tarian	 law,	 including	 the	 various	 procedures	 for	 its	 better	 implementation	 which	 cur-
rently	exist.	On	the	occasion	of	various	encounters,	members	of	the	Commission	were	
confronted	with	the	fact	that	knowledge	about	the	Commission	and	its	possibilities	left	
a	lot	to	be	desired.	On	the	other	hand,	the	Commission	felt	a	need	to	know	more	about	
the	actual	fact-finding	requirements	of	States	and	relevant	international	organisations	in	
order	to	enable	it	to	react	to	these	requirements,	in	particular	in	the	light	of	new	legal	
and	political	developments.	

This	is	the	background	for	numerous	and	systematic	outreach	activities	undertaken	by	
the	Commission.	
	
The	Commission	has	been	represented	at	various	international	events	related	to	its	func-
tions.	

A	first	example	of	this	type	of	activity	are	the	various	 International	Red	Cross	and	Red	
Crescent	Conferences	(26th	International	Red	Cross	and	Red	Crescent	Conference,	Geneva	
1995;	27th	International	Red	Cross	and	Red	Crescent	Conference,	Geneva	1999;	28th	Inter-
national	Conference	of	the	Red	Cross	and	Red	Crescent,	Geneva	2003;	30th	International	
Conference	of	the	Red	Cross	and	Red	Crescent,	Geneva	2007;	31st	International	Conference	
of	the	Red	Cross	and	Red	Crescent,	Geneva	2011)	where	the	Commission	organized	side-
events	or	workshops.	It	actively	participated	in	the	Second	(March	2007)	and	Third	(Octo-
ber	2010)	Universal	Meeting	of	National	Committees	of	 International	Humanitarian	Law.	
Representatives	of	the	Commission	also	attended	the	various	regional	seminars	organised	
by	the	ICRC	in	2003	for	the	better	implementation	of	international	humanitarian	law.

Secondly,	 the	 commission	 was	 represented	 at	 various	 intergovernmental	 conferences	
relating	to	the	Geneva	Conventions,	such	as:	

	— International	Conference	for	the	Protection	of	War	Victims,	Geneva	1993;
	— First	Periodical	Meeting	of	States	Parties	to	the	Geneva	Conventions	on	General		
Problems	Relating	to	the	Application	of	International	Humanitarian	Law,	Geneva	1998;

	— Celebration	of	the	50th	Anniversary	of	the	Geneva	Conventions,	Geneva	1999;
	— International	Conference	of	Governmental	and	Non-Governmental	Experts	on		
the	Missing,	Geneva	2003;	

	— Celebration	of	the	60th	Anniversary	of	the	Geneva	Conventions,	London,	July	2009;
	— Celebration	of	the	60th	Anniversary	of	the	Geneva	Conventions,	Geneva,	November	
2009.	



12 As	to	the	relationship	with	the	ICC,	the	Commission	was	represented	at	the	Rome	Confer-
ence	1998,	which	adopted	the	Statute	of	the	ICC.	It	also	attended	various	meetings	of	the	
Assembly	of	States	Parties	to	the	Statute,	(notably	the	Review	Conference	of	the	Rome	
Statute	held	in	Kampala	2010)	where	it	enjoyed	observer	status.

In	2004,	the	work	and	the	potential	of	the	Commission	were	presented	before	the	Group	
of	Governmental	Experts	of	the	States	Parties	to	the	Convention	of	1980	on	Prohibitions	
or	Restrictions	on	the	Use	of	Certain	Conventional	Weapons.	The	background	of	this	pres-
entation	was	due	to	suggestions	that	had	been	made	to	create	an	implementation	and	
monitoring	instrument	for	that	Convention.	

Members	of	the	Commission	also	were	in	a	position	to	present	the	mandate	of	the	Com-
mission	to	various	scientific	conferences3.	

The	Commission	undertook	a	number	of	contacts	with	particular	States	in	order	to	raise	
their	awareness	of	the	services	that	the	Commission	can	offer	and	to	get	acquainted	with	
the	problems	these	States	might	foresee	in	that	respect.	A	number	of	bilateral	talks	were	
held	on	the	occasion	of	Red	Cross	and	Red	Crescent	conferences,	for	example	in	Geneva	
in	2003	and	2007.

Members	of	the	Commission	also	undertook	promotional	missions	to	various	countries	
and	regions:	Central	America	in	20004;	Venezuela	and	Ecuador	in	2001;	Western	Africa5,	
Southern	and	Eastern	Africa6	in	2004	and	South-East	Asia	in	20067.	The	representatives	
of	 the	 Commission	 met	 with	 high-ranking	 government	 officials	 as	 well	 as	 with	 repre-
sentatives	of	the	National	Red	Cross	or	Red	Crescent	Societies	and	of	non-governmental	
organisations.	

An	 important	 tool	 used	 to	 disseminate	 the	 potential	 of	 the	 Commission	 is	 its	 website	
(www.ihffc.org),	which	was	 launched	on	28	August	 1998.	 It	 includes	 information	on	the	
procedure	of	the	Commission	as	well	as	regular	news	and	a	number	of	reports.	This	web-
site	was	recently	revised.

3	 For	instance	the	ICRC/NYU	Seminar	for	UN	diplomats	2008.
4	 The	following	countries	were	visited:	Guatemala,	El	Salvador,	Honduras.
5	 The	following	countries	were	visited:	Cameroon,	Côte	d’Ivoire,	Niger,	Senegal.
6	 The	following	countries	were	visited:	South	Africa,	Botswana,	Mozambique,	Kenya.
7	 The	following	countries	were	visited:	Thailand,	Vietnam,	Cambodia,	Brunei.



133.6  Relations with the United Nations and other international organisations 

Relations	with	the	United	Nations	have	been	a	concern	of	the	Commission	since	its	estab-
lishment.	 In	November	1992,	the	President	of	the	Commission,	Ambassador	Erich	Kuss-
bach,	 addressed	 the	participants	of	 a	panel	discussion	 at	 the	 Third	Committee	 of	 the	
United	Nations	General	Assembly	in	New	York.	On	this	occasion,	he	also	met	representa-
tives	of	the	members	of	the	Security	Council	as	well	as	representatives	of	the	Secretariat	
General.	 In	December	1992,	Ambassador	Kussbach,	addressed	a	letter	to	the	Secretary	
General	of	the	United	Nations,	Boutros	Boutros-Ghali,	suggesting	collaboration	between	
the	Commission	and	the	United	Nations.	The	second	visit	to	the	United	Nations	Headquar-
ters	by	the	President	of	the	Commission	took	place	in	February	1994.

Since	that	time,	there	have	been	regular	contacts	and	consultations	between	the	Com-
mission	and	the	UN	Secretariat	as	well	as	delegations	at	the	UN,	several	times	with	the	
UN	Legal	Adviser,	and	in	December	2005	with	the	Secretary	General,	Kofi	Annan.	The	Com-
mission	has,	on	various	occasions,	suggested	that	it	could	undertake	enquiries	within	the	
framework	of	the	United	Nations.	High	ranking	representatives	of	the	Secretariat,	includ-
ing	the	Secretary	General,	have	expressed	an	interest	in	the	services	of	the	Commission.	
So	far,	this	has	not	led	to	any	agreement	on	a	particular	action.	The	perspectives	of	a	
possible	cooperation	will	be	further	discussed	below.	

The	Commission	has	also	developed	its	contacts	with	regional	organisations.	The	Euro-
pean	Union	has	for	a	number	of	years	actively	supported	the	cause	of	the	Commission	
(see	 also	 below	 3.7).	 After	 a	 presentation	 on	 the	 Commission	 made	 before	 the	 repre-
sentatives	of	the	member	States	of	the	African	Union	in	Geneva	in	2009,	a	delegation	of	
the	Commission	visited	the	African	Union	Headquarters	in	Addis	Abeba	in	2010.	Various	
forms	 of	 cooperation	 or	 common	 projects	 have	 been	 envisaged.	 The	 potential	 of	 the	
Commission	was	also	presented	to	the	Secretariat	of	the	Commonwealth	and	at	various	
Commonwealth	conferences.	Contacts	in	order	to	develop	a	working	relationship	with	the	
Organization	of	American	States	(OAS)	are	also	under	way.	



14 3.7 Support and encouragement for the Commission
	
The	Commission	has	received	support	and	encouragement	through	a	number	of	resolu-
tions,	 declarations,	 recommendations	 and	 guidelines	 adopted	 by	 international	 institu-
tions	and	bodies.	In	particular,	these	documents	have	called	upon	States	to	accept	the	
competence	of	the	Commission	and	to	use	 its	services.	The	following	 list	contains	the	
main	examples:	

United	Nations	General	Assembly:
	— Resolution	55/148	of	12	December	2000;
	— Resolution	57/14	of	19	December	2002;
	— Resolution	59/36	of	16	December	2004;
	— Resolution	63/125	of	11	December	2008;
	— Resolution	65/29	of	10	January	2011.

In	2009,	the	UN	General	Assembly	granted	the	Commission	observer	status.

United	Nations	Security	Council:
	— Resolution	1265	of	17	September	1999;
	— Debate	on	the	protection	of	civilians	in	times	of	armed	conflict,	9	December	20058;
	— Resolution	1894	of	11	November	2009.

Resolutions	of	International	Red	Cross	and	Red	Crescent	Conferences:
	— Plan	of	Action	adopted	by	the	27th	International	Red	Cross	and	Red	Crescent	Confer-
ence	1999;

	— Declaration	adopted	by	the	28th	International	Red	Cross	and	Red	Crescent	Conference	
2003;

	— Resolution	1	adopted	by	the	same	Conference;
	— 30th	Conference	2007,	Final	Resolution	3,	§	32;
	— Pledges	made	by	governments	and	Red	Cross/Red	Crescent	societies	at	the	same	
conference9.

Assembly	of	States	Parties	to	the	Rome	Statute	of	the	International	Criminal	Court
	— 8th	Session	2009,	Resolution	ICC-ASP/8/Res.	2,	§	11;
	— 9th	Session	2010,	Resolution	ICC-ASP/9/Res.	3,	§	14.

8	 S /PV	5319,	in	particular	p.	21	(Russia)	and	Resumption	1,	p.	19	(Spain).
9	 Common	pledge	by	the	EU	and	its	member	States,	pledge	by	the	National	Societies	of	Chile	and	Montenegro.



15Other	bodies:
	— Council	of	Europe,	Parliamentary	Assembly:	Recommendation	1427	of	23	September	
1999;

	— European	Union:	Guidelines	on	promoting	compliance	with	international	humanitarian	
law	of	12	December	200510.

3.8 Initiatives

In	 1996,	 Professor	 Kalshoven,	 then	 president	 of	 the	 Commission,	 offered	 the	 Commis-
sion’s	 services	 to	 undertake	 certain	 investigations	 concerning	 the	 internal	 conflict	 in	
Colombia.	This	initiative	was	based	on	the	Commission’s	view	that	article	90,	as	part	of	a	
treaty	relating	to	international	armed	conflicts,	did	not	bar	the	Commission	from	accept-
ing	similar	tasks	in	the	case	of	a	non-international	conflict	and	to	offer	its	good	offices	
in	 that	 context.	 Professor	 Kalshoven	 conducted	 talks	 with	 the	 Colombian	 government	
and	one	of	the	parties	to	the	conflict,	but	finally,	no	agreement	could	be	achieved	on	a	
mandate	for	the	Commission.	

In	recent	years,	the	Commission	has	offered	its	good	offices	in	relation	to	a	number	of	
conflict	 situations.	 In	2002,	exploratory	 talks	were	held	concerning	 fact-finding	 in	 the	
aftermath	of	a	non-international	armed	conflict.	In	2004,	an	offer	was	made	regarding	
specific	allegations	of	violations	of	the	rules	concerning	the	treatment	of	prisoners.	Since	
that	time	the	Commission	has	explored	the	possibility	of	good	offices	with	parties	to	con-
flicts	in	different	parts	of	the	world.	It	has	adopted	the	interpretation	of	its	competencies	
in	the	sense	that	it	is	entitled	to	take	the	initiative	to	offer	its	good	offices	wherever	there	
were	allegations	of	violations	of	 international	humanitarian	 law,	be	the	armed	conflict	
in	question	of	an	international	or	non-international	character,	it	being	understood	that	
an	inquiry	pursuant	to	such	an	offer	could	only	be	undertaken	with	the	consent	of	the	
parties	involved.	This	proactive	approach	has	been	supported	and	promoted	by	an	initia-
tive	to	“revitalize”	the	Commission	undertaken	by	the	Swiss	Minister	of	Foreign	Affairs,	
Federal	Councillor	Micheline	Calmy-Rey.	

As	a	matter	of	policy,	not	of	legal	obligation,	the	Commission	does	not	publish	its	offers	
or	initiatives	unless	the	addressees	agree	or	the	initiative	becomes	public	independently	
of	a	publication	by	the	Commission.	The	Commission	carefully	analyses	the	lessons	to	be	
learned	from	the	lack	of	success	of	these	initiatives	(see	below	4.)

10	 Adopted	by	the	General	Affairs	Council,	2005/C	327/04,	OJ	of	23	December	2005,	(sec.	15	(a)).



16 There	were	also	cases	in	which	talks	were	held	as	to	whether	members	of	the	Commission	
should	be	part	of	fact-finding	missions	undertaken	by	the	UN.	A	certain	precedent	for	this	
participation	was	set	as	early	as	1992	when	two	members	of	the	Commission	took	part	in	
the	fact-finding	mission	established	by	the	Security	Council	to	investigate	violations	of	
international	humanitarian	law	in	former	Yugoslavia.11	Recent	cases	where	this	possibility	
was	considered	were	the	missions	established	by	the	UN	Secretary-General	in	2002	for	
an	inquiry	of	the	situation	in	Jenin12	and	in	2004	the	mission	to	Darfur.13	A	member	of	the	
Commission	participated	in	his	personal	capacity	in	the	fact-finding	mission	established	
by	the	Human	Rights	Council	concerning	the	armed	conflict	between	Israel	and	Lebanon	
in	2006,	and	another	member	took	part	in	a	mission	organised	by	Geneva	Call	concerning	
the	alleged	use	of	anti-personnel	landmines	in	the	Philippines	in	2009.	Before	accepting	
such	 assignments,	 members	 are	 encouraged	 to	 seek	 the	 advice	 of	 the	 Bureau	 of	 the	
Commission	as	to	whether	accepting	this	function	might	be	incompatible	with	a	duty	of	
restraint	as	member	of	the	IHFFC.	

3.9 Finance

The	administrative	expenses	of	the	Commission	are	borne	by	the	States	having	accepted	
its	competence	(article	90	(7)),	while	it	is	the	concept	of	this	provision	that	the	cost	of	
specific	enquiries	are	borne	by	the	States	which	are	parties	to	the	enquiry	procedure.	

The	 latter	principle	poses	practical	problems	and	even	constitutes	an	 impediment	 for	
the	work	of	the	Commission.	On	various	occasions	during	the	contacts	 just	described,	
members	 of	 the	 Commission	 have	 been	 made	 aware	 of	 this	 fact.	 In	 particular	 where	
conflicts	take	place	between	or	 in	developing	countries,	one	cannot	expect	that	these	
countries	already	facing	tremendous	economic	difficulties	should	invest	important	finan-
cial	resources	in	humanitarian	fact-finding.	It	is	significant	that	in	the	case	of	the	talks	
concerning	the	internal	conflict	in	Colombia,	the	government	of	the	Netherlands	paid	the	
travel	expenses	for	the	talks.	It	was	always	understood	in	these	talks	that	the	cost	of	the	
good	offices	were	to	be	covered	by	voluntary	contributions	and	could	not	be	shouldered	
by	the	parties	to	the	conflict.

11	 See	UNSC	Resolutions	780	of	6	October	1992	and	787	of	16	November	1992.
12	 See	UNSC	Resolution	1405	of	19	April	2002.
13	 See	UNSC	Resolution	1564	of	18	September	2004,	para.	12.	



173.10 Summary and conclusions

The	Commission	has	undertaken	a	vast	array	of	activities	to	be	in	a	position	to	fulfil	its	
mandate.	 It	has	approached	the	promotion	of	 its	goals	from	a	variety	of	perspectives.	
The	 two	 major	 elements	 have	 been	 preparedness	 on	 the	 one	 hand	 and	 dissemination	
through	various	outreach	activities	on	the	other.	Preparedness	includes	the	adoption	of	
the	necessary	secondary	rules,	gathering	of	relevant	 information,	training	and	contin-
gency	planning.	Steps	have	been	taken	in	order	to	ensure	that	the	Commission	has	at	its	
disposal	the	necessary	logistic	support	and	expertise,	including	human	resources,	which	
may	be	needed	if	a	fact-finding	mission	is	to	be	launched.	

Outreach	activities	 include	representation	of	the	Commission	at	relevant	 international	
events	as	well	as	 information	provided	 to,	and	consultations	with,	States	and	 interna-
tional	organisations.	Thus,	the	Commission	has	taken	many	different	steps	and	initiatives	
to	see	to	it	that	it	is	in	a	position	to	fulfil	its	functions	and	to	render	its	services.	It	has	
also	taken	initiatives	in	concrete	cases	with	a	view	to	provide	its	good	offices	in	relation	
to	armed	conflicts	of	an	international	or	non-international	character.	

Further	outreach	activities	are	under	consideration,	but	 they	should	be	well	 targeted.	
This	targeting	should	be	decided	on	the	basis	of	the	considerations	set	out	in	the	follow-
ing	chapter	of	this	report.



18 Chapter 4

Fact-finding as a means of implementing international humanitarian law —  
The role of the Commission

4.1 Introduction

The	fact	that	the	Commission	has	so	far	not	been	called	upon	to	exercise	its	statutory	
functions	in	any	given	case	calls	for	an	explanation.	Since	the	establishment	of	the	com-
mission	in	1991,	there	has	been	no	conflict	where	both	parties	had	recognised	the	obliga-
tory	 competence	 of	 the	 Commission.	 This	 may	 or	 may	 not	 change.	 But	 this	 very	 fact	
makes	clear	that	the	future	of	the	Commission	does	not	lie	in	its	obligatory	competence	
as	provided	in	Art.	90	AP	I,	but	in	inquiries	entrusted	to	the	Commission	by	a	common	
agreement	of	the	parties	to	a	conflict.	As	the	Commission	feels	obliged	and	is	determined	
to	play	the	useful	role	given	to	it	by	the	Geneva	Conventions	and	the	Additional	Protocols,	
it	must	address	the	problem	of	its	acceptance	which	is	voluntary.	The	Commission	has	
indeed	started	a	reflection	on	this	issue,	and	it	would	like	to	share	the	respective	results	
with	the	international	community.	

The	Commission	is	only	a	part	of	a	complex	system	of	measures	designed	to	ensure	a	
better	implementation	of,	and	respect	for,	international	humanitarian	law.	Its	functions	
have	to	be	seen	in	that	entire	context.	It	has	also	to	be	noted	that	Art.	90	is	an	example	
of	 a	 more	 general	 technique	 of	 international	 dispute	 settlement,	 namely	 enquiry	 and	
fact-finding.	Enquiry	figures	as	an	example	of	dispute	settlement	in	Art.	33	of	the	United	
Nations	Charter.	Thus,	the	role	and	the	potential	of	the	Commission	have	also	to	be	seen	
in	that	more	general	context	of	international	dispute	settlement	and	fact-finding	in	gen-
eral	as	well	as	in	that	of	the	overall	system	of	measures	to	ensure	compliance	with	inter-
national	humanitarian	law.	

On	this	basis,	the	analysis	will	proceed	in	two	steps.	There	will	first	be	a	description	of	the	
development	of	international	fact-finding	and	its	current	function	in	international	rela-
tions	(4.2).	Then,	the	particular	situation	and	role	of	the	Commission	in	this	connection	
will	be	considered	(4.3).	

4.2 Ascertaining facts in international relations — An overview

Fact-finding	is	a	traditional	means	of	interstate	dispute	settlement,	but	its	development	
has	been	complex	and	it	has	acquired	many	different	roles	and	functions	in	recent	dec-
ades.	This	has	an	impact	on	the	role	of	the	Commission	as	it	was	conceived	by	the	drafters	



19of	Art.	90	AP	I	and	as	can	be	seen	in	the	21st	century.	The	Commission,	thus,	must	briefly	
address	various	actors	and	various	functions	of	fact-finding.
	
There	is,	first,	unilateral	fact-finding	by	the	State	concerned,	i.e.	the	State	where	relevant	
facts	 happened	 or	 are	 still	 happening.	 It	 has	 its	 own	 agenda	 for	 clarifying	 facts.	 This	
type	of	fact-finding	often	occurs	in	a	post	conflict	situation	as	part	of	a	process	of	re-
establishing	normality	in	a	conflict-torn	society.	Establishing	the	truth	about	facts	may	
be	part	of	a	normalisation	process.	 In	this	perspective,	 it	has	an	important	preventive	
role.	In	recent	years,	it	has	become	an	important	element	of	post-conflict	peace	building.	
The	decisive	question	is	whether	the	result	achieved	is	really	accepted	as	the	truth.	

This	will	depend	on	the	political	context	and	the	personalities	chosen	for	the	purpose	
of	 fact-finding.	Foreign	participation	 in	such	an	exercise	may	add	to	 its	credibility,	 for	
instance,	 in	 the	 case	 of	 the	 truth	 commission	 in	 Guatemala,	 the	 chair	 of	 which	 was	 a	
person	 appointed	 by	 the	 UN	 Secretary-General.	 This	 gave	 it	 additional	 authority	 and	
credibility.	On	the	other	hand,	foreign	participation	may	in	other	cases	be	considered	an	
unwelcome	infringement	on	the	State’s	sovereignty.	If	a	foreign	role	is	asked	for,	there	
is	a	potential	for	the	Commission.	The	possible	service	the	Commission	can	render	as	a	
means	of	peace	building	in	post	conflict	situations	has	been	the	basis	of	certain	initia-
tives	of	the	Commission	in	relation	to	non-international	armed	conflicts.	 In	such	situa-
tions,	however,	one	can	observe	a	certain	preference	by	States	for	national	procedures	
which	is	difficult	to	overcome.	

Fact-finding	is	also	used	as	a	means	of	dispute	settlement	between	States.	Inquiry	is	a	
traditional	means	of	dispute	settlement	as	witnessed	by	the	relevant	treaties	established	
by	 the	 Hague	 Peace	 Conferences14	 and	 the	 so-called	 Geneva	 General	 Act	 of	 1928.15	 As	
such,	it	is	referred	to	in	Art.	33	of	the	UN	Charter.	States	create	enquiry	commissions	or	
similar	bodies	to	clarify	facts	which	are	the	object	of,	or	relevant	for,	concrete	disputes	
existing	between	them.	States	may	also	create	permanent	bodies	for	this	purpose.	The	
International	Humanitarian	Fact-Finding	Commission	was	created	as	a	body	of	this	type.

There	are,	however,	very	few	cases	of	the	use	of	this	type	of	procedure	since	the	Hague	
Peace	Conferences,	 in	particular	not	after	 the	2nd	World	War.	 The	Commission	has	not	
been	used	by	the	States,	nor	have	any	bilateral	enquiry	commissions	recently	been	insti-
tuted.	On	the	other	hand,	other	fact-finding	mechanisms	are	booming,	in	particular	those	
instituted	by	intergovernmental	and	non-governmental	organisations.	

14	 Hague	Convention	for	the	Pacific	Settlement	of	Disputes,	29	July	1899,	Art.	9	et	seq.
15	 LNTS	93,	343.



20 Another	 means	 of	 interstate	 dispute	 settlement,	 namely	 judicial	 or	 quasi-judicial	 pro-
cedures,	also	contain	an	element	of	 fact-finding,	namely	the	taking	of	evidence.	 Inter-
national	adjudication	of	various	types	has	undergone	tremendous	progress	during	the	
last	decades.	There	is,	first	of	all,	the	International	Court	of	Justice	(ICJ)	whose	role	has	
greatly	increased	in	recent	years.	Its	function	is	to	state	in	a	legally	binding	way	viola-
tions	of	international	 law	and	(if	so	requested)	to	award	damages	for	these	violations.	
This	also	applies	to	 international	humanitarian	 law.	The	Court	has	fulfilled	these	func-
tions	in	the	Nicaragua16	and	Congo17	cases.	These	judgments	were	the	result	of	extensive	
fact-finding	by	the	Court.	The	two	cases	show	the	potential	of	the	ICJ	in	this	field.

Arbitration	 similarly	plays	 an	 increasing	 role.	 A	 recent	 example	 is	 the	 Eritrea-Ethiopia	
Claims	Commission	dealing	with	violations	of	international	humanitarian	law	during	the	
conflict	between	these	two	States.18	On	the	basis	of	extensive	fact-finding,	it	has	rendered	
a	number	of	awards,	stating	either	that	violations	of	international	humanitarian	law	had	
happened	or	could	not	be	proved	and	that	one	of	the	States	was	liable	to	pay	compensa-
tion	for	a	particular	case	of	damage.	

Whether	and	to	what	extent	human	rights	bodies	play	a	role	in	enforcing	international	
humanitarian	law,	which	applies	in	parallel	to	human	rights	law,	still	is	a	matter	of	some	
controversy,	but	it	has	been	recognised	as	a	matter	of	principle	by	the	ICJ.19	This	means	
that	a	violation	of	human	rights	can	at	the	same	time	constitute	a	violation	of	interna-
tional	humanitarian	law,	and	that	the	human	rights	remedy	(a	complaint	by	the	individual	
victim	before	a	human	rights	body)	also	covers	the	violation	of	international	humanitar-
ian	 law.20	 Thus,	 taking	 evidence,	 i.e.	 fact-finding	 done	 by	 and	 for	 international	 human	
rights	tribunals	may	also	be	relevant	for	international	humanitarian	law.	This	has	become	
increasingly	important	in	recent	years.

Another	 important	development	 is	that	of	 international	criminal	courts.	The	establish-
ment	of	the	two	ad	hoc	tribunals	for	the	former	Yugoslavia	and	for	Rwanda	have	opened	a	
new	chapter	as	to	the	ways	and	means	of	ensuring	respect	of	international	humanitarian	
law.	They	have	done	a	great	amount	of	fact-finding	under	difficult	circumstances.

16	 Case	concerning	military	and	paramilitary	activities	in	and	against	Nicaragua,	Nicaragua	v.	United	
States	of	America,	Judgement	of	27	June	1986.

17	 Case	concerning	armed	activities	on	the	territory	of	the	Congo,	Democratic	Republic	of	the	Congo	v.	
Uganda,	Judgement	of	19	December	2005.

18	 There	are	13	Partial	Awards	and	4	Final	Awards	relating	to	different	areas	and	issues,	available	at	http://
www.pca-cpa.org/	

19	 Legal	consequences	of	the	Construction	of	a	Wall	in	the	Occupied	Palestinian	Territory,	Advisory	Opin-
ion,	9	July	2004,	paragraphs	102	et	seq.

20	 As	to	the	inter-American	practice,	see	the	Tablada	case	decided	by	the	Inter-American	Commission	of	
Human	Rights,	IACHR	Report	No.	55/97.



21The	ICC	has	its	own	procedure	of	investigation	which	is	in	the	hands	of	the	Office	of	the	
Prosecutor.	 Investigations	undertaken	to	ascertain	 individual	responsibility	have	to	be	
distinguished	from	fact-finding	relating	to	situations	of	alleged	violations	attributable	to	
parties	to	a	conflict	or	entire	groups	which	are	the	task	of	the	Commission.	Nevertheless,	
the	tasks	of	the	IHFFC	and	of	the	ICC,	in	particular	its	Prosecutor,	overlap	as	they	both	
have	to	ascertain	facts	in	a	situation	where	violations	of	international	humanitarian	law	
are	said	to	have	happened.	This	context	should	favor	consultations	between	the	Pros-
ecutor	and	the	Commission.	Accordingly,	the	Assembly	of	States	Parties	should	adopt	a	
resolution	that	would	confirm	this	closer	relation.21

Intergovernmental	organisations	are	another	important	actor	in	international	fact-find-
ing.	Besides	serving	as	host	institutions	for	some	of	the	bodies	just	described,	they	use	
fact-finding	as	a	genuine	means	to	perform	their	various	tasks.	The	United	Nations,	 in	
particular,	have	used	fact-finding	in	different	contexts	as	part	of	their	activities	for	the	
maintenance	of	international	peace	and	security.	Usually,	the	purpose	is	to	find	a	reliable	
factual	basis	for	further	measures	to	be	taken	by	the	Organisation.	Rendering	public	the	
results	of	a	fact-finding	mission	stating	violations	of	international	humanitarian	law	may	
be	part	of	a	process	of	exerting	pressure	on	a	State	to	return	to	an	attitude	of	respect	for	
the	law.	The	work	of	the	Special	Rapporteurs	of	the	Human	Rights	Commission	(now	the	
Human	Rights	Council)	may	be	quoted	in	this	respect.	Fact-finding	in	relation	to	alleged	
violations	of	 international	 law	plays	a	major	 role	 in	 the	 recent	practice	of	 the	Human	
Rights	Council	relating	to	armed	conflicts.	In	the	case	of	the	Security	Council,	fact-finding	
may	contribute	to	the	implementation	of	international	humanitarian	law.	

As	the	Security	Council	has	stated	on	several	occasions	that	systematic	violations	of	inter-
national	humanitarian	law	constitute	a	threat	to	the	peace,22	the	entire	array	of	measures	
within	the	power	of	the	Security	Council	can	be	triggered	by	such	fact-finding.	Examples	are	
the	creation	of	the	International	Criminal	Tribunal	for	the	Former	Yugoslavia	(ICTY)	and	that	
for	Rwanda,	both	preceded	by	a	fact-finding	mission.	A	recent	example	of	this	practice	is	
the	case	of	Darfur,	which	the	Commission	studied	during	its	2005	annual	meeting.	In	2004,	
when	there	were	horrifying	reports	about	massive	human	rights	violations	in	the	Darfur	
region	of	Sudan,	the	Security	Council	requested	the	Secretary-General	to	establish	a	fact-
finding	mission,	which	was	to	be	headed	by	Professor	Antonio	Cassese,	former	President	
of	the	ICTY,	to	enquire	into	the	violations	of	human	rights	and	international	humanitarian	
law	and	also	into	the	nature	of	the	crimes	allegedly	committed	in	the	area.23	The	result	of	
its	report	was	that	the	Security	Council	referred	the	case	to	the	Prosecutor	of	the	ICC.24

21	 See	above	3.8.
22	 Resolutions	827	(1993)	(former	Yugoslavia);	955	(1994)	(Rwanda);	1564	(2004)	(Darfur).	
23	 Resolution	1564	of	18	September	2004.
24	 Resolution	1593	of	31	March	2005.



22 The	increased	and	still	increasing	role	of	UN	fact-finding	is	the	background	of	the	discus-
sion	described	above	as	to	whether	the	Commission	should	become	involved	in	this	UN	
framework.

Regional	 intergovernmental	 organisations,	 in	particular	 the	OAS,	AU	and	EU	also	have	
conducted	 inquiries	 into	violations	of	human	 rights	and	of	 international	humanitarian	
law.	
	
In	the	context	of	fact-finding	by	intergovernmental	organisations,	the	fact-finding	activi-
ties	of	the	International	Committee	of	the	Red	Cross	(ICRC)	have	to	be	mentioned.	The	
ICRC	resembles	intergovernmental	organisations	as	it	derives	its	powers	and	functions	
from	 international	 treaties,	 i.e.	 the	 Geneva	 Conventions	 and	 the	 Protocols	 Additional	
thereto.	The	ICRC	is	probably	the	most	important	fact-finding	body	in	the	field	of	interna-
tional	humanitarian	law.	For	the	ICRC,	fact-finding	is	an	integral	and	inseparable	part	of	
its	action	in	favour	of	the	victims.	It	ascertains	facts	in	order	to	assess	whether	there	are	
violations	which	require	its	intervention,	usually	by	diplomatic	persuasion.	It	ascertains	
facts	in	order	to	assess	the	relief	needed	by	the	victims.	All	this	is	a	core	element	of	the	
implementation	of	international	humanitarian	law.

Last,	but	not	 least,	non-governmental	organisations	play	a	major	 role	 in	 international	
fact-finding,	in	particular	in	the	fields	of	environmental	protection	(Greenpeace)	and	of	
human	 rights	 (Amnesty	 International,	 Human	 Rights	 Watch,	 International	 Commission	
of	Jurists).	Amnesty	 International	has	published	numerous	reports	concerning	alleged	
violations	of	international	humanitarian	law.25	Human	Rights	Watch	published,	inter	alia,	
a	 report	concerning	the	respect	 for	 international	humanitarian	 law	by	both	sides	dur-
ing	the	American	and	British	intervention	in	Iraq	and	on	Operation	"Cast	Lead"	in	Gaza	
2009.	Whether	or	not	governments	welcome	the	activities	of	these	organisations,	they	
are	indeed	an	indispensable	part	of	the	current	fabric	of	ensuring	respect	for	interna-
tional	law.	

This	development	of	various	 institutions	 involved	in	ascertaining	facts	 in	 international	
relations	 generally	 and	 in	 respect	 of	 international	 humanitarian	 law	 in	 particular	 was	
bound	to	have	an	impact	on	fact-finding	as	a	means	of	interstate	dispute	settlement.	One	
of	the	reasons	of	the	rare	use	of	these	procedures	may	be	that	the	decision	to	seize	a	
fact-finding	body	means	overcoming	a	threshold.	Where	fact-finding	is	initiated	by	IGOs	
and	NGOs,	these	have	an	agenda	of	their	own	which	prompts	them	to	exert	pressure	on	
States	 to	at	 least	 tolerate	 inquiries,	 a	pressure	which	 the	 IHFFC	 is	unable	 to	exercise.		

25	 Examples	are	recent	reports	concerning	the	detainees	at	Guantanamo	Bay	and	the	bombing		
campaign	during	the	Kosovo	conflict.



23The	 costs	 involved	 in	 a	 bilateral	 fact-finding	 procedure	 also	 constitute	 a	 restraining	
factor.	Furthermore,	 it	must	be	noted	that	there	is	an	increased	acceptance	of	judicial	
procedures.	The	basic	assumption	underlying	Art.	90	AP	I	is	that	it	is	one	of	the	major	
advantages	of	fact-finding	procedures	that	they	end	short	of	stating	the	law.	Although	
this	is	still	true,	States	are	apparently	more	often	prepared	to	have	immediately	recourse	
to	judicial	procedures	instead	of	going	to	international	fact-finding.

4.3 Fact-finding as a means of implementing and enforcing international humanitarian law 
— Current situation and the role of the Commission

On	the	basis	of	these	reflections,	it	is	now	possible	to	specify	a	suggested	role	for	the	
Commission	as	a	means	of	ensuring	a	better	respect	for	international	humanitarian	law.	
At	the	outset,	the	particular	context	in	which	the	relevant	text,	i.e.	Art.	90	AP	I,	was	nego-
tiated	has	to	be	recalled.	Apart	from	dissemination,	the	attention	of	the	negotiators	of	
the	Protocols,	as	far	as	ensuring	respect	for	international	humanitarian	law	is	concerned,	
concentrated	on	two	traditional	instruments	already	found	in	the	Conventions:	the	Pro-
tecting	Powers	and	inquiry.	

As	to	inquiry,	this	traditional	instrument	was	considered	as	useful	despite	the	fact	that	
it	had	not	been	used.	The	negotiators	wanted	to	facilitate	access	to	that	mechanism	by	
eliminating	the	need	to	establish	an	inquiry	body	ad	hoc	by	a	special	compromise,	a	need	
which	might	account	for	the	non-use	of	the	conciliation	procedure	found	in	the	Conven-
tions	since	1929.	Thus,	they	created	a	standing	commission.	It	would,	in	the	circumstances	
at	the	time,	have	appeared	too	daring	to	create	an	obligatory	competence	for	this	new	
body.	Thus,	they	adopted	a	copy	of	the	optional	clause	of	Art.	36	of	the	Statute	of	the	ICJ.	

As	 has	 just	 been	 shown,	 the	 possibilities	 and	 practices	 of	 fact-finding	 in	 the	 field	 of	
international	humanitarian	law	have	since	then	considerably	developed.	What	is,	in	this	
complex	new	context,	the	added	value	of	the	Commission	as	an	institution	specifically	
created	 for	 the	 purpose	 of	 ascertaining	 facts	 where	 there	 are	 allegations	 of	 serious	
violations	of	international	humanitarian	law?	When	the	Commission	was	created	by	the	
Diplomatic	 Conference	 1974-77,	 the	 multiplicity	 of	 procedures	 just	 described	 was	 not	
imagined.	The	functions	of	the	Security	Council	were	hampered	by	the	phenomenon	of	
the	so-called	automatic	veto.	Resort	to	the	ICJ	was	rather	rare.	No	international	criminal	
tribunal	existed,	and	those	who	advocated	its	establishment	were	regarded	as	utopians.	
The	enforcement	of	international	humanitarian	law	by	human	rights	bodies	was	certainly	
not	a	perspective	which	came	to	the	minds	of	the	negotiators.	It	was	assumed	and	hoped	
that	 the	 maximum	 acceptable	 for	 States	 in	 terms	 of	 a	 third	 party	 dispute	 settlement	
procedure	was	a	Commission	with	a	limited	jurisdiction.	



24 Does	 the	 fact	 that	 the	 circumstances	 have	 changed	 mean	 that	 the	 Commission	 has	
become	superfluous,	in	particular	in	the	light	of	the	fact	that	it	has	so	far	not	been	seized	
by	 any	 State	 and	 that	 there	 are	 so	 many	 “competing”	 institutions?	 An	 answer	 to	 this	
question,	which	the	Commission	thinks	is	negative,	has	to	single	out	what	are	the	specific	
traits	the	Commission	presents	for	the	States	to	take	advantage	of,	which	the	other	pro-
cedures	do	not	have.	These	specific	characteristics	are	

	— that	it	is	a	specialised	treaty	body	with	no	political	agenda	of	its	own	except	that	of	
ensuring	compliance	with	international	humanitarian	law;	

	— that	it	is	an	interstate	procedure	which	is	very	much	influenced	and	even	shaped	by	
the	States	concerned;

	— that	the	procedure	is	confidential;	
	— that	its	result	stops	short	of	a	statement	of	the	law.

	
All	four	elements	are	important,	in	particular	in	the	light	of	the	situation	described	above.	

The	quality	as	a	specialised	treaty	body:	This	ensures	its	experience	derived	from	perma-
nence	and	impartiality.	The	Commission	has	no	political	agenda	of	its	own.	

State	influence	on	the	procedure:	The	parties	to	the	procedure,	not	a	fact-finding	body	
coming	with	the	authority	of	the	Security	Council	or	that	of	the	Prosecutor	of	the	ICC,	
determine	the	scope	of	the	case.	This	is	obvious	where	the	Commission	offers	its	good	
offices	(Art.	90	(2)	(c)(ii)).	But	although	the	scope	of	an	enquiry	will	be	determined	by	the	
allegation	(Art.	90	(2)	(c)(i)),	the	procedure	possesses	a	cooperative	character.	It	is	up	to	
the	parties,	both	parties	(!),	to	decide	whether	the	report	is	rendered	public.	

Confidentiality:	 This	element	 is	 related	 to	 the	 first	one.	 It	 is	 important	 for	States	 that	
there	is	no	naming	and	shaming	involved	as	is	the	case	with	many	other	procedures.

No	statement	of	the	law:	One	may	doubt	whether	this	is	really	a	significant	advantage	of	
fact-finding	in	relation	to	judicial	procedures.	As	is	shown	by	certain	bitter	controversies	
over	fact-finding	missions,	there	tends	to	be	a	winning	and	a	losing	party	also	in	fact-
finding	procedures,	which	may	account	 for	an	unwillingness	of	States	 to	accept	 these	
procedures.	Nevertheless,	fact-finding	must	be	regarded	as	a	less	intrusive	procedure.	
Once	the	facts	are	stated	through	a	mutually	accepted	procedure,	the	parties	can	agree	
on	what	follows.	If	the	ICJ	has	jurisdiction	in	the	case,	one	party	can	still	go	to	the	ICJ	
for	a	declaration	of	the	law	and	an	award	of	damages.	But	this	is	highly	improbable.	The	
facts	being	ascertained	will	as	a	rule	facilitate	an	agreement	among	the	parties	on	the	
question	of	just	compensation.	This	is	the	experience	gained	from	earlier	inquiry	proce-
dures	in	other	fields.	The	Commission	may	even	offer	its	good	offices	to	arrive	at	such	an	



25agreement.	This	may	be	less	expensive	and	less	time	consuming	than	going	to	the	ICJ	or	
to	arbitration.	Thus,	although	the	Commission	can	and	will	deal	with	questions	of	law,	it	
can	do	so	in	a	more	flexible	way.	

Similar	considerations	may	apply	concerning	the	question	of	whether	 the	Commission	
will	 pronounce	 itself	 on	 individual	 responsibility	 for	 certain	 violations.	 As	 a	 matter	 of	
principle,	this	is	not	the	Commission’s	function.	But	depending	on	the	case	which	is	sub-
mitted	to	it,	i.e.	depending	on	the	wishes	of	the	parties,	it	may	be	called	upon	to	do	so.	

In	relation	to	the	 ICC,	an	early	functioning	of	the	Commission	may	render	superfluous	
the	need	to	call	upon	the	Prosecutor	of	the	ICC.	The	stated	facts	may	facilitate	a	party’s	
decision	itself	to	prosecute,	which	would	exclude	the	jurisdiction	of	the	ICC	pursuant	to	
the	principle	of	complementarity.

Fact-finding	is	indeed	a	major	tool	for	a	better	implementation	and	enforcement	of	inter-
national	humanitarian	law,	yet	it	has	become	multifaceted	and	complex.	The	Commission	
is	not	the	only	institution	being	tasked	with	fact-finding	for	the	purpose	of	a	better	imple-
mentation	of	international	humanitarian	law.	It	presents,	however,	a	definite	added	value	
and	there	remains,	thus,	a	considerable	potential	for	it.	

4.4 Perspectives: The relationship of the Commission to other bodies involved  
in ascertaining facts

Having	elaborated	the	specific	role	of	the	Commission	in	the	overall	complex	of	ascer-
taining	facts	in	current	international	relations,	the	Commission	wants	to	add	a	few	com-
ments	concerning	its	relationship	to	other	bodies	tasked	with	ascertaining	facts	relevant	
for	their	functions	which	have	been	mentioned.	

The	first	question	is	that	of	the	relationship	of	the	Commission	with	the	United	Nations.	
Assuming	that	the	Security	Council	requests	the	assistance	of	the	Commission,	there	
are	several	options.	When	the	Security	Council	acts	under	Chapter	VII	of	the	Charter,	
it	may	adopt	decisions	which	are	binding	on	the	member	States	as	well	as	on	intergov-
ernmental	 organisations.	 It	 may	 create	 fact-finding	 bodies	 as	 its	 subsidiary	 organs	
or	 oblige	 the	 Secretary-General	 to	 establish	 such	 bodies	 as	 part	 of	 the	 Secretariat,	
but	 it	 may	 also	 task	 existing	 bodies,	 including	 the	 Commission,	 an	 option	 expressly	
provided	for	in	SC	resolution	1894	(2009).	In	doing	so,	the	Security	Council	is	bound	by	
the	Charter	and	also,	according	to	a	prevailing	view,	by	customary	norms	relating	to	
the	protection	of	human	rights,	but	arguably	not	by	the	details	of	the	AP	I	concerning	
the	confidentiality	of	the	work	of	the	Commission.	As	a	matter	of	expediency,	however,	



26 there	is	no	reason	why	the	Council	should	disregard	these	rules.	If	the	Council	wants	
to	establish	a	fact-finding	procedure	of	a	different	nature,	it	can	do	so,	and	it	has	done	
so,	without	having	recourse	 to	 the	services	of	 the	Commission.	 If	 the	Council	wants	
to	mandate	the	Commission	to	undertake	a	fact-finding	mission,	it	will	as	a	rule	do	so	
because	it	wants	to	use	the	particular	advantages	the	Commission	has	to	offer,	which	
have	been	described	above.

As	to	the	ICC,	 it	has	already	been	pointed	out	that	findings	of	the	Commission	may	be	
used	in	subsequent	criminal	proceedings.	This	can	cause	a	problem	even	where	the	State	
concerned	itself	institutes	criminal	proceedings.	In	the	course	of	public	proceedings,	that	
State	may	use	the	findings	which	the	Commission	submits	if	all	the	parties	to	the	Com-
mission	proceedings	agree	on	them	being	made	public	(Art.	90	(5)(c)	AP	I).	If	that	agree-
ment	is	lacking,	the	findings	may	not	be	so	used.	

Where	there	is	the	necessary	agreement,	the	question	of	how	the	findings	are	used	in	
those	proceedings	 is	 a	matter	 for	 the	 law	of	 criminal	 procedure	of	 the	State	 in	ques-
tion.	From	the	point	of	view	of	the	law	governing	the	work	of	the	Commission,	there	is	
no	objection	against	members	of	the	Commission	or	experts	or	investigators	engaged	
by	 the	Commission	 testifying	before	 the	national	court.	From	the	point	of	view	of	 the	
procedural	rights	of	an	alleged	perpetrator,	it	is,	however,	important	that	the	findings	of	
the	Commission	do	not	deprive	that	person	of	his	or	her	right	to	challenge	any	evidence	
used	against	him	or	her.	

These	considerations	apply	mutatis	mutandis	to	the	ICC.	The	ICC	is	an	institution	tasked	
to	ensure	the	application	of	international	humanitarian	law.	This	means	that	the	ICC	has	
to	 accept	 international	 humanitarian	 law	 as	 it	 is	 as	 a	 whole	 which	 includes	 the	 rules	
concerning	to	confidentiality	of	the	investigations	of	the	Commission.	Thus,	unless	there	
is	an	agreement	by	all	parties	to	a	Commission	proceeding,	its	findings	may	not	be	used	
by	the	ICC,	nor	may	members	or	investigators	of	the	Commission	be	obliged	to	testify	
before	the	ICC.	This	limitation	is	implied	in	Art.	87	(6)	of	the	ICC	Statute	which	deals	with	
assistance	by	intergovernmental	organisations.	

This	 does	 not	 exclude,	 however,	 that	 the	 Commission	 and	 the	 Office	 of	 the	 Prosecu-
tor	 of	 the	 ICC	 cooperate	 by	 exchanging	general	 information	 and	 experiences	 (as	 they		
have	already	done)	and	by	taking	into	account	each	other's	work	when	conducting	their	
enquiries.	This	is	well	reflected	in	the	resolutions	of	the	Assembly	of	States	Parties	of	the	
Rome	Statue	quoted	above.	



274.5 Political context and political will 

In	taking	initiatives	and	offering	its	services	in	a	number	of	cases,	the	representatives	of	
the	Commission	have	highlighted	what	the	Commission	considers	to	be	its	added	value.	
Nevertheless,	there	was	a	reluctance	of	States	to	accept	the	good	offices	of	the	Commis-
sion	which	was	obviously	based	on	considerations	of	political	convenience.	This	shows	
that	good	arguments	are	not	enough:	the	Commission	needs	political	backing.	
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Summary and Plan of action

The	Commission	understands	 its	role,	as	conceived	by	Art.	90	AP	I,	as	meaning	that	 it	
could	 and	 should	 be	 used	 as	 an	 effective	 instrument	 of	 the	 States	 Parties	 to	 comply	
with	their	obligation	to	ensure	respect	 for	 the	Geneva	Conventions	and	the	Additional	
Protocols.	It	has	the	important	function	of	ascertaining	facts	in	order	to	ensure	a	better	
implementation	of	international	humanitarian	law.	It	recognises	that	a	number	of	other	
actors,	 in	 pursuing	 their	 particular	 functions,	 are	 also	 engaged	 in	 ascertaining	 facts:	
States,	the	United	Nations,	international	judicial	or	quasi-judicial	organs,	the	ICRC	or	non-
governmental	organisations.	Each	of	these	actors	or	institutions	has	different	roles	or	
functions.	

The	Commission,	too,	has	its	specific	profile	and	it	presents	advantages,	as	compared	to	
other	actors,	which	may	induce	States	to	have	recourse	to	the	services	of	the	Commis-
sion:

	— It	is	a	specialised	treaty	body	with	no	political	agenda	of	its	own	except	that	of		
ensuring	compliance	with	international	humanitarian	law.

	— The	procedure	is	to	a	greater	extent	shaped	and	influenced	by	the	States	concerned.
	— The	procedure	is	confidential.
	— The	procedure	stops	short	of	stating	the	law,	which	opens	more	possibilities	for	
States	to	find	mutually	acceptable	compromise	solutions.

	— Except	where	specifically	so	requested,	it	is	not	concerned	with	establishing		
individual	criminal	responsibility.	

The	Commission	understands	its	role	as	an	active	one.	In	the	spirit	of	the	Conventions	
and	the	Additional	Protocols,	the	Commission	could	not	simply	stand	idle	and	wait	until	
States	or	other	relevant	actors	resolve	to	use	the	services	of	the	Commission.	The	Com-
mission	can	take,	and	has	indeed	taken,	a	proactive	stance	by	offering	its	good	offices	in	
cases	of	armed	conflicts,	be	they	international	or	non-international,	whenever	it	deems	
this	to	be	appropriate.	It	intends	to	continue	its	activities	in	this	sense.	
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The	Commission	has	 taken	a	number	of	 steps	 to	ensure	 its	presence	 in	 relevant	 fora.		
In	addition,	 it	will	need	and	must	actively	seek	political	backing.	For	that	purpose,	the	
Commission	proposes	to	continue	the	following	course	of	action:

Action 1
The	establishment	of	a	“group	of	friends”	or	a	like	arrangement	would	be	a	helpful	step	
in	this	direction.	

Action 2
The	Commission	will	work	 in	 the	sense	 that	 the	possibility	 to	offer	 its	good	offices	 is	
not	 left	to	ad	hoc	improvisation.	For	that	purpose,	available	 information	on	current	or	
nascent	conflicts	are	systematically	kept	under	 review	which	enables	 the	Commission	
to	offer	its	services	swiftly	wherever	it	is	appropriate.	This	is	a	responsibility	of	both	the	
Secretariat	and	the	Bureau	of	the	Commission,	but	many	members	of	the	Commission	
have	contributed	to	it.	

Action 3
The	Commission	will	 also	offer	 its	good	offices	 in	cases	where	 forces	of	 international	
organisations	are	involved	in	armed	force	or	violence.

Action 4
Dissemination	activities	continue	to	stress	the	specific	comparative	advantages	which	
the	services	of	the	Commission	present	for	States.	This	presupposes	a	constant	reflec-
tion	on	these	specificities	and	the	appropriate	division	of	tasks	between	various	institu-
tions,	both	from	the	legal	and	the	practical	point	of	view.	This	reflection	is	made	within	
the	 Commission,	 but	 a	 dialogue	 between	 the	 Commission	 and	 other	 institutions	 also	
takes	place	in	this	regard	and	should	be	increased.

Action 5
The	Commission	will	continue	its	efforts	to	make	its	potential	known	to	relevant	actors.	
Therefore,	 it	 will	 systematically	 seek	 to	 ensure	 that	 its	 role	 is	 part	 of	 dissemination	
efforts	which	take	place	at	various	levels	and	in	various	contexts.	This	includes	the	rel-
evant	measures	taken	by	various	parts	of	the	Red	Cross	and	Red	Crescent	movement,	
such	as	courses	of	international	humanitarian	law	and	regional	seminars.	The	coopera-
tion	with	national	commissions	on	international	humanitarian	law	has	been	established	
and	will	be	increased.



30 Action 6
For	the	same	purpose,	the	Commission	will	endeavour	to	be	present	in	different	relevant	
international	fora	and	to	liaise,	on	a	regular	basis,	with	competent	international	institu-
tions.	The	fact	that	it	has	observer	status	with	international	institutions	having	functions	
which	are	important	for	the	work	of	the	Commission	is	of	great	importance.	

Action 7
In	accepting	mandates	of	 inquiry,	the	Commission	should	 insist	on	respect	for	 its	own	
rules	as	they	are	established	in,	or	on	the	basis	of,	article	90	of	Additional	Protocol	I,	with-
out	prejudice	to	the	possibility,	encouraged	by	the	Commission,	that	individual	members	
as	such	take	part	in	fact-finding	missions	established	by	other	organisations	or	bodies.	

Action 8
The	Commission	will	develop	its	contingency	planning	in	matters	of	logistics.	It	will	seek	
the	support	of	governments	to	obtain	the	human	resources	and	material	necessary	to	
fulfil	its	tasks	in	particular	cases.	

Action 9
The	Commission	will	seek	ways	and	means	which	enable	it	to	alleviate	the	financial	bur-
den	of	the	parties	to	the	proceedings	before	it.	It	will,	for	that	purpose,	seek	to	obtain	
voluntary	contributions	by	States	or	support	 from	other	sources.	A	 trust	 fund,	 fed	by	
voluntary	contributions	or	donations,	should	be	established	to	finance	enquiries	where	it	
seems	inappropriate	that	the	costs	of	the	enquiry	are	borne	by	the	parties	to	a	conflict.	

Action 10
For	fulfilling	its	mission	and	for	taking	concrete	steps	to	obtain	mandates,	the	Commis-
sion	has	to	rely	on	the	continued	support	of	the	States	which	have	created	it	and	have	
accepted	its	competence.	

Bern,	February	2011
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States	having	accepted	the	competence	of	the	International	Humanitarian	Fact-Finding	
Commission	based	on	Article	9	of	the	Protocol	Additional	to	the	Geneva	Conventions	of		
12	 August	 1949,	 and	 relating	 to	 the	 Protection	 of	 the	 Victims	 of	 International	 Armed		
Conflicts	of	8	June	1977	(Protocol	I).

State Date of recognition State Date of recognition

1. Sweden August	31,	1979 22. Chile April	24,	1991

2. Finland August	7,	1980 23. Hungary September	23,	1991

3. Norway December	14,	1981 24. Qatar September	24,	1991

4. Switzerland February	17,	1982 25. Togo November	21,	1991

5. Denmark June	17,	1982 26. United	Arab
Emirates

March	6,	1992

6. Austria August	13,	1982 27. Slovenia March	26,	1992

7. Italy February	27,	1986 28. Croatia May	11,	1992

8. Belgium March	27,	1987 29. Seychelles May	22,	1992

9. Iceland April	10,	1987 30. Bolivia August	10,	1992

10. Netherlands June	26,	1987 31. Australia September	23,	1992

11. New	Zealand February	8,	1988 32. Poland October	2,	1992

12. Malta April	17,	1989 33. Bosnia	and	
Herzegovina

December	31,	1992

13. Spain April	21,	1989 34. Luxemburg May	12,	1993

14. Liechtenstein August	10,	1989 35. Rwanda July	8,	1993

15. Algeria August	16,	1989 36. Madagascar July	27,	1993

16. Russia September	29,	1989 37. The	F.Y.R.	of
Macedonia

September	1,	1993

17. Belarus October	23,	1989 38. Brazil November	23,	1993

18. Ukraine January	25,	1990 39. Guinea December	20,	1993

19. Uruguay July	17,	1990 40. Bulgaria May	9,	1994

20. Canada November	20,	1990 41. Portugal July	1,	1994

21. Germany February	14,	1991 42. Namibia July	21,	1994
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State Date of recognition State Date of recognition

43. Slovakia March	13,	1995 58. Lithuania July	13,	2000

44. Cape	Verde March	16,	1995 59. Trinidad
and	Tobago

July	20,	2001

45. Czech	Republic May	2,	1995 60. Serbia October	16,	2001

46. Romania May	31,	1995 61. Cyprus October	14,	2002

47. Mongolia December	6,	1995 62. Cook	Islands November	7,	2002

48. Colombia April	17,	1996 63. D.	R.	of	Congo December	12,	2002

49. Argentina October	11,	1996 64. Tonga January	20,	2003

50. Tadjikistan September	10,	1997 65. Mali May	9,	2003

51. Laos January	30,	1998 66. Republic	of	Korea April	16,	2004

52. Paraguay January	30,	1998 67. Burkina	Faso May	24,	2004

53. Greece February	4,	1998 68. Japan August	31,	2004

54. United	Kingdom May	17,	1999 69. Republic	of
Montenegro

August	2,	2006

55. Ireland May	19,	1999 70. Monaco October	26,	2007

56. Panama October	26,	1999 71. Estonia February	20,	2009

57. Costa	Rica December	2,	1999 72. Lesotho August	14,	2010



33Annex II

List of former members of the IHFFC

Dr.	André	ANDRIES	 Belgium
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Dr.	Hérnan	SALINAS	BURGOS	 Chile
Prof.	Luigi	CONDORELLI	 Italy
Dr.	Marcel	DUBOULOZ	 Switzerland
Dr.	Awatif	Ali	Abu	HALIGA	 United	Arab	Emirates	
Dr.	Kamal	HOSSAIN	 Bangladesh
Prof.	Roman	JASICA	 Poland
Prof.	Fritz	KALSHOVEN	 Netherlands
Sir	Kenneth	KEITH	 New	Zealand
Amb.	Erich	KUSSBACH	 Austria
Dr.	Pavel	LISKA	 Czech	Republic	
Prof.	Daniel	H.	MARTINS	 Uruguay
Amb.	Mihnea	MOTOC	 Romania
Col.	Bamalick	NDIOUR	 Senegal
Prof.	Torkel	POSAHL	 Norway
Amb.	Árpád	PRANDLER	 Hungary
Major-General	Anthony	ROGERS	 United	Kingdom
Prof.	Allan	ROSAS	 Finland
Dr.	James	M.	SIMPSON	 Canada
Dr.	Carl-Ivar	SKARSTEDT	 Sweden
Amb.	Juan	Antonio	YAÑEZ-BARNUEVO	 Spain
Prof.	Francis	ZACHARIE	 Denmark
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