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How can existing IHL mechanisms
be beiter used?

Speaker Dr Elzbieta Mikos-Skuza

There are many means, methods and bodies that are designed to ensure com-
pliance with International Humanitarian Law (HL). | will not be able to deal with
all of these mechanisms herg, so the focus will be on supervision mechanisms,
i.e. those that are designed to ensure that disring an armed conflict the provi-
sions of HL are properly observed.

While we are not lacking in such mechanisms, there is a huge gap betweeen what
is foreseen in International Law and the reality of armed conflicts. In fact, for
many years the Internationat Comrnunity has relied aimost entirely on one supear-
vision mathod -- the monitering function of the International Committee of the
Red Cross (ICRC) The specific reasons behind the reluctance of using other
mechanisms differ from case to case, but there are at least two reasons of a
more general nature. The first one is that the system as a whole has been
devised for international armed conflicts, while most of the conflicts after the
lind World War were non-international armed conflicts in which no supervision
mechanisms (except the right of the ICRC to offer its services} are applicable
- under {HI. provisions. The second reason is that IHL belongs to traditional inter-
state International Law; therefore its implementation is left to states and needs
international cooperation and coordination. Apparently we are facking this
conperation-ariented approach.

Of the many existing mechanisms, | intend only to cover those which deserve our
further attention. A significant part of my exposé will be devoted 1o a discussion
of the International Hurnanitarian Fact-Finding Commission.



Seven formal mechanisms are fereseen in the Geneva Conventions of 1949 and
their Additional Protocols of 1977 in order 1o ensure respect for International
Humanitarian Law. They are;

1.

2.

Meetings of States Parties (see the contribution by Prof. Dinstein).

The mechanism of Protecting Powers and their Substitutes, The Protect-
ing Powers sysiem was originally the main mechanism foreseen by provisions
of International Humanitarian Law to ensure its implernentation and enforce-
ment. However, it has not been used for the last two decades, despite it
being an obligatory mechanism. It is not up to states parties to decide
whether they want to have recourse to it or not: they are required to do so
by the provisions contained in the Geneva Conventions (common Article
8/8/8/9) and, particularly, in Additional Protocol | {Article 5).

Nonetheless, these provisions are not applied in practice, There is room for

. debate on the question of why this is 50, but in any case it is a pity because
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this is the only mechanism designed to ensure compliance on a continuous
basis, i.e. throughout the whole duration of an armed conflict {as opposed
to dealing only with specific problems at specific morments}.

The good offices function of the Protecting Powers could also be an effective
mechanism if used.

The possibility of using Substitutes of Protecting Powers has not formally
come into being so far at all, the ICRC having only occasionally played this
rale on a de facto basis.

On this point, one can ask whether the ICRC should indeed be called upon
to play a monitoring role as a Substitute or a “Quasi-Substitute® for the Pro-
tecting Power giving the impression of representing ohly one state and not
all the victims of an armed conflict.

. Supervision by the ICRC. Apart from its role within the system of Protecting

Powers and their Substitutes, the ICRC has a very broad mandate “to work
for the faithful application of International Humanitarian Law applicable in
armed conflicts and fo take cognisance of any complaints based on alleged
breaches of that law” {Article 5.2 ¢ of the Statutes of the Movement and
Article 4.1 ¢ of the Statutes of the ICRC). There is no doubt that the ICRC
does a great deal to monitor the application of IHL and in practice - as men-
tioned above — is the only body supervising the respect for IHL provisions, hut
this role is potentially in contradiction with its modus aperand of confiden-



tiality and neutrality and with its primary purpose of providing impartial assis-
tance and protection to victims of armed eonflicts.

4. Monitoring by other impartial humanitarian organisations. At present, |

am not aware of any arganisation other than the ICRC that meets the

. requirements set out by the Geneva Conventions and that could successful-
ly work towards the faithful application of IHL as done by the ICRC.

5. Cooperation with the United Nations (Article 88, Protacol I). The scope of
this Article is not very clear. it refers to the UN, which is not a strictly speaking
"IHL body” and is definitely much more interested in fus ad beffurm flegality
of the use of force) than in jus in betfo (rules that are to be respected in war-
fare}, but this mechanism nevertheless has the potential to be effective.

6. The enduiry procedure. Common Aricle 52/53/132/149 of the Geneva
Conventions cantains a very general reference to enguiries into alleged vio-
lations, but this precedure has never been invokad.

7. Recourse to the International Humanitarian Fact-Finding Commission
{IHFFC).

In the time remaining, | will concentrate on the International Humanitarian Fact-
Finding Commission, foreseen in Article 90 of Additional Protocol &, According
1o Article 90.2 c its purpase is 1o enquire into any facts alleged to be war crimes
or other serious violations' of the Geneva Conventions or Additional Protocol |
and to facilitate, through its good offices, the respect for tnternational Humani-
tarian Law.

The Commission was established in 1991 following the accepitance of its com-
petence by 20 State parties as required by Article 80.1 b. The problem that this
meachanism faces is that it relies very heavily on State consent, without which it
cannot be activated. States have to accept, as a prior candjtion, its competence
before being able to call upon it to investigata alleged cases of violations of [HL.
Such & consent may be expressed either by an a priori declaration permanently
recognising the Commission’s competence, or by an ad hoc agreement on the
Commission’s competence for the purpose of a specific enquiry. At present, &5
State parties (35 from Europe) have accepted the Comimission’s authority on a
permanent basis., : '
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The advantages of using the services of the Lommission are numerous: the

Commission is. based on firm reaty-Law and it already axists, while the setting
up of ad hoc enguiry bodies implies many organizational and financial problems

M is & permanent and independent institution, not being linked to the United
Nations, the International Red Cross and Red Crescent Movement, or any athey
existing organisation. It has also the advantage of not being a judicial body or 4
tribunai (although s investigative rale can be complementary to that of a triby-
nal}, its only function being 1o invostigate the facts and 1o communicate the
findings to the parties to the confiict. its good offices role can contribute to a
return to peace thiough increased respect for iHL. ts members are highly cam-
petent; among current members there are high-ranking military officers, medical
doctors, experts in IHL and diptomats. The Commission has its rules and opera-
tronaf guidelines, but at the same time it is a flaxible body that interprets its
competence in a dynamic way. The potential of the Commission is recognised by
the organised World community, for example in a number of resolutions adopted
by the UN Security Coundil and General Assembly, within the Coundil of Europe,
the International Red Cross and Red Crescent Movement and some others. The
documents adopted by those organisations not only call upon states to recog-
nise the Commission’s competence, but also to make use of jts sarvicas,

However, despite all the advantages mentioned above, up to now, States have
not been willing to call upan Commission’s senvices.

Several major reasons for this reluctance to call upon the Commission appear to
bBe of importance:

1. Financial factor — this reason is invoked very often. Under Article 90.7 tha
costs of an investigation are horne by the States concerned, |.e. baoth the
requesting State(s) and the State(s) against which allegations are made. This
rule may be a deterrent factor for States wishing to call upen the Commps.
sion, particularly for developing countries, However, in practice, in the casas
where the question of using the Commission has arisen, it has bean possible
fo identify developed States willing to finance its work.

In more general terms it has to be pointed out that the costs of Investigation by
the Commission — investigation that might bring the end of hostilities nearer —
are very low compared 1o those Incurred in fighting an armed confiict

2. The procedure required 1o launch and carty out an investigatian, which is very
heavy and which ralies very much on State consent. Nevertheless, full scope for
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adiustments is foreseen by Article 90 and by the Rules of the Commission,
which provide that the States concerned can agree on alternative procedures.

3. The Commission was originally foreseen for international armed conflicts,
while many today’s armed conlicts are non-international by their nature.
However, the Commission has declared its readiness 1o carty out investiga-
tions in cases of non-nternational armed conflict, provided the consent of
the partigs concerned is forthcoming.

4. The Commission lacks experience — the Commission has never carried out
a rission, although such a mission came close 1o taking place recently. How-
ever, this situation is a vicious drcle, because as long as States do not cali
tupon the services of the Commission, there is no way for it to gain the expe-
rience that States would wish it 10 have. It should be pointed out that, even
without experience, the Commission attaches great importance to practical
Mmatters such as the availabifity of equipment for enguiries in Joco, setting up
lists of experts, networking with the most relevant international organisa-
tions, etc. It can also count on practicat support by the Swiss Government
that provides the Commission with all the necessary facilities.

5. Latk of awareness of the existence of the Commission despite the Com-
rission’s efforts 1o promote its role through different actlivities, including
advocating for its role with parties to existing conflicts and with internation-
al organisations irvolved in such confiicts,

To overcome the reluctance to use its services, the challenge for the Coramission
5 therefore to increase its visibility for States and to make rts mechanisms better
understood. The second challenge for the Cammission is to increase its accessi-
bility to States, through a dynamic, Imaginative approach towards its rmandate,
its competencies and its procedures. This is exactly what the Commission is try-
ing to achieve in practice, through the fnvocation of 3 right of initiative, the
relaxation of certain procedures, and generally by trying to be as pragmatic and
flextble as possible,

The task for States that have not accepted the competence of the:Commission
yet, is to recognise-it --praferably in advance and during peacetime, when emo-
tions do not run as high as during an existing armed conflict. Socondly, those
States that have recognised its competence should start using it. 1t is to be noted
that any state having accepted the Commission's cornpetence, whether party to
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a conflict or not, can ask it to undertake an enquiry. In ideal cases the Siate
accused of committing violations will alse have recognised the Comrmnission's
competence, but even where this is not the case, we should not be discouraged
because it rmay be possible to persuade the State in question to accept its com-
petence on an ag hoc basis. Under the provisions of common Article 1 of the
Geneva Conventions and Additional Protocal I, and in view of the arguments put
forward by Prof. Momtaz, we could consider that States having accepted the
competence of the Commission have ‘aven an obligation to call upon it in all
cases of alleged violations by another State party.

in conclusion it should be emphasized that the potential “revitalization” of the
International Hurnanitarian Fact-Finding Commission is not only the matter of
the recognition of the usefulness of the Commission as one of many IHL
mechanisms, but first and foremost it is the matter of sufficient pofitical will of
States to establish the truth, 1o accept scrutiny by external entities and of basic
international solidarity in the face of violations.

Résumé

o

Plusieurs mécanismes sont prévus par le Droit international humanitaire (DilH)
POuUr assurer son respect. La présente intervention portera sur les mecanismes de
supenvision, dont le réle est de veiller au respect du DIH pendant les conflits
armes. Bien que les mécanismes de ca type soient nombreux, le fossé demeure
important entre ce gui est prévu par le Droit International et la réalité des cordlits
armes. Et force est de constater que la communatts internationale s'est long-
temps racerochée a la fonction de surveillance du CICR COMME unigue moyen
d‘assurer ke respect duy DIH. Globalemen, les raisons pour iesquelles 1l n'a pas &té
faft recours & d'autres mécanismes sont d'une double nature. Premiéremant, le
systeme dans son ensemble avait 6té envisagé pour les conflits armés internatio-
naux. O, ka plupart des conflits post-Seconde Guerre Mondiale ont &t non-
internationaux, pour lesquals aucun mecanisme de surveillance (hormis le droit
du CICR de proposer ses services) n’est applicable d'aprés les dispositions du DIH.
Deuxigmement, le DIH s'inscrit dans le traditionnel droft international inter-
etatique; dés lors, sa mise en geuvre dépend des Ftats et requiert Coopération et
ceordination. Visiblement, nous péchons dans cette approche coopérative,

Sept mécanismes sont prévus par les Conventions de Genéve de 1949 et |eurs
Protecoles additionnels de 1977, afin dassurer te respect du DIR.
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Premigroment, les réunions des Etats parties. Dewxdémement, le systéme des Puis-
Sances protectrices et leurs substituts. Bien qu'il s'agisse d'un mécanisme ohligatoi-
re, l 'y a pas été fait appel au cours de ces vingt derniéres années. Troisiémement,
Fintervention du CICR. Les statuts du CICR hi imposent de travailler pour la pleine
application du DIH. Mais son modus operandf basé sur la confidentialité ot 13 neu-
tralite, ainsi que son impératif d*avoir acces aux victi mes peuvent créer une contra-
diction avec un réle de superviseur. Quatnigmement, l'interention d'autres argani-
sations hurnanitaires impartiales. Cinguigmement, la coopération avec les Nations
Unies (article 89, Protocole 1), Sixigmement, la procédure d'enquéte et septisme-
. ment, Je recours a la Commission internationate d'établissement des faits.

La Commission d'Btablissement des faits pst prévue par Particle 90, Protocole 1.
Diaprés I'Article 90.2, sa tache est d'enquéter sur des faits susceptibles d'étre
des crimes de guerre ou des violations graves des Convenitions de Genéve et dis
Premier Protocole, et de faciliter & travers ses Bong Offices, le respect du DIH. Elle
fut créée en 1991 apras acceptation de son autorité par 20 Etats parties. Le pro-
bigme du mécanisme de ia Comimnission est qu'il dépend largement du consen-
tement des Etats, sans lequel il ne peut Btre activé. Ce n'est qu‘une fois gue les
Etats ont déclaré accepter sa compétence qu'ils peuvent Y Mecourir pour enqgué-
ter sur des cas de violations présumées du DIH. Plus particuligrement, I'Etat mis
en cause doit donner son accord A I'enquéte de la Commission. A {'heure actuel-
le, seulement 65 Etats parties (dont 35 d'Europe) ont accepté 'autorité de la
Commission sur une base permanente.

Le recours & la Commission présente un certain nombre d'avantages. La Com-
mission existe déjd, elle a une base conventionnelle, alors que de créer des sirue-
fures d'enquétes ad hoc peut impliquer des inconvénients organisationnels et
financiers. La Commission est une structure permanente et indépendante. Elle a
€galement |'avantage de ne pas étre un organe judiciaire, sa sedile fornction étant
d'enquéter sur des faits et de communicuer ses conclusions aux Etats Parties.
Son réle de Bons Offices peut contribuer a un retour a la paix 2 travers un
meilleur respect du DIH. Ses menbres sont competents et comptent parmi eux
des officiers de haut rang, des médecins, des experts en DIH etc. Bisn guayant
5e5 propres régles et lignes de conduite opérationnelles, la Commission est un
organe flexible qui interpréte sa compétence de maniére dynamique. Le poten-
tiel de la Commission est reconnu par la Communauté internationale, comme
€n temoignent certaines résolutions du Consell de Sécurité et de "Assembiée
Générale des Nations Unies, ou encore certains documents du Consell de
I'Europe et du Mouvement international de |3 Croi-Rouge et du Croissant-
Rouge,
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Dés lors pourquoi les Etafs sont-ils si hésitants & faire appe! 3 la Commission ?
Plusieurs raisons sont 3 souligner.

La question financiére est la raison la plus souvent invoquée. En effet, d'aprés
Farticle 90 paragraphe 7, les colits d'une enquéte sont supportés par les Fats
concernds, aussi bien les £tats a I‘origing de ia requéte que les Etats incrimings,
Deuxiéme raison, ia procédure pour lancer et mener une enquéte est relative-
ment iourde et dépend du consentement das Etats. D'autre part, la Commission
€tait prévue 3 'arigine pour les conflits armés internationaux, Cela étant dit, elle
s'est dite préte & conduire des enquétes dans le cas de conflits armés non-
internationaux, dés lors que les Etais parties concernds y conserlent. La
Commission manque égalernent d'expérience (elle n'a Jamais conduit de mis-
sion). Enfin, dernidre raison, peu de gens onl conscience de I'existance de 1a
Commission, en dépit de ses efforts pour promauyvoir son réle.

Afin de dépasser I'hésitation & recourir-a ses services, le défi pour la Commission
est d'accroftre sa visibilité vis-3-vis des Ftats et de faire que ses mécanismes
soient mieux compris. Elle doit aussi améliorer son accessibilité aux Erats, notam-
ment en adopiant une approche dynamique et imaginative vis-3-vis de son man-
dat, ses compétences et ses procédures,

* Les Ftats qui n'ont pas encore accepté la compétence de [a Commission dolvent le
faire, et ceux qui Font fait devraient y faire appel. Il est & noter que chaque Etat par-
tie ayarl accepté I'autorité de la Commission peut lui demander d'entreprendre
une enquéte, qu'il soit partie ou non au conflit. Idéalement, 1Etat accusé de com-
mettre des violations du DIH aura également reconnu la compétence de la Com-
mission. Mais, méme lorsque ce n'est pas e cas, il est possible de persuader |'Etat
€n question d'accepter sa compétence sur une base ad hoc, Elle pourrait également
I'&tre pour pousser les Etats qui n"ont pas encore accepié l'autorité de la Commis-
sicn a le faire, au moins sur une base ad hoc, D'aprs les dispositions de ['article ter
commun, les £tats ayant accepté 'autorité de la Commission ont I"obligation d'y
faire appel dans les cas de violations présumées du DIH par un Etat partie.

En conclusion, la “revitalisation” de la Commission internationale o’ établisse-
ment des faits n'est pas seulerment une question de reconnaissance de l'utilité
de la Commission comme beaucoup de mécanismes du DIH. C'est avant tout
une question de volonté politique suffisante des Ftats pour &tablir la vérité et
accepter une enguéte de la part d'une entité extérieure, mais C'est ayssi une
queshon de solidarité internalionale face aux viglations.
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